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RELIGION AND THE CONSTITUTION. By Paul G. Kauper. Baton
Rouge: Louisiana State University Press. 1964. Pp. viii, 137. $3.50.
Books on religion and the Constitution often show marks of astigmatism which their authors' scholarly lenses have only partially
corrected. Professor Paul G. Kauper, however, examines the area
with 20:20 vision and a willingness to look steadily at everything he
sees. His book is outstanding in the calm, judicious quality of its
analysis and in the balanced judgments which are expressed. This
is the more remarkable since the subject is not merely a field of
academic interest for Professor Kauper. He has been involved in
church-state controversies, actively and constructively, in various
Lutheran bodi~s and in the National Council of Churches.
The present volume consists of the 1964 Edward Douglas White
lectures at Louisiana State University. The author outlines the
constitutional issues in broad strokes on a canvas on which the
relevant social, theological, and political trends have been sketched
in. Among these trends outlined in the first chapter are the development of religious pluralism and ecumenical spirit, the expansion of
government activity in areas traditionally occupied by churches,
and the decline of local autonomy and consolidation of national
policies.
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The second chapter deals with religious liberty, relating this
civic freedom to the freedom attributed to man in "classical" Christian thought. Professor Kauper rightly considers religious liberty
the central concern of the constitutional· clauses, although he also
refers to the importance of protecting government against ecclesiastical demands and aggrandizement.1 Religious liberty as a separate
constitutional freedom is defended against the position of Professor
Kurland that the religion clauses should be interpreted as embodying merely a rule that government may not use religion as a basis
for granting benefits or imposing burdens. Difficulties in defining
religion are explored and cases pricking out the limits of religious
liberty are discussed at some length.
The next chapter deals principally with the meaning of the
clause prohibiting "laws respecting an establishment of religion."
The author discusses three theories for its interpretation in relation
to the "free exercise" clause:
(I) The "strict separation" theory under which government
can do nothing which involves "support of religion or which is
favorable to the cultivation of religious interests."2
(2) The "neutrality" theory which requires that, in its legislation and programs, government cannot "do anything which
either aids or hinders religion." 3
(3) The "accommodation" theory, holding that any limitations
derived from the establishment clause "cannot be rigidly applied so as to preclude all aid to religion or to require absolute
neutrality, ... and that in some situations government must,
and in other situations may, accommodate its policies and laws
in the furtherance of religious freedom." 4
The first two theories are termed "essentially conceptual" and
the third a "pragmatic approach." The accommodation theory is
defended as offering a "more viable judicial technique." Permissible
accommodations are not unlimited, however, and the limit is stated
by Kauper in terms of "undue 'involvement' by the state in religious
matters." 5
Until reaching the final chapter, this reviewer thought the accommodation theory was suggested as an approach to all major issues
raised by the "no establishment" clause. But in that chapter (which
is subtitled "Accommodation in a Pluralistic Society"), we read
that on the problem of public grants for education (including
education under church auspices), the "idea of accommodation
does not enter into the picture, since it is relevant only when
1. P. 24.
2. P. 59.
!I. Ibid.
4. Ibid.

5. P. 77,
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government is acting in distinctive aid of religion." 6 According to
Professor Kauper, the issue here turns on the application of the
separation and neutrality theories. The ultimate question, however,
is apparently the same as under the accommodation theory. It is a
question of whether the "strict separation" theory may be qualified
in order to protect the freedom of parents to choose church related
schools or whether grants in public funds would involve the
government too deeply and directly in sectarian education. Certain
provisions for parochial school children (such as bus transportation,
secular text books, and possibly facilities related to distinctly secular
subjects) are viewed as not constituting undue involvement. Personally, I should prefer to explain such a judgment as an application of the same theory which may justify special provision for
religion (as in the armed forces), whether that theory be called
"accommodation" or "benevolent neutrality."
Professor Kauper takes a strong stand on the place of religious
studies in a state university. "No state university can have a theological position any more than it can have a political position. But
just as freedom from a political position does not preclude a study
of political science, so lack of commitment to a theological position
does not preclude a study of theology. . . . [A univerity] is hardly
neutral if it denies opportunity for teaching, research, and study
centered on religion in its historical, theological, institutional, and
social aspects.'' 7
Perhaps more widely and deeply than ever before, problems of
government and religion are being studied by church and civic
groups. Professor Kauper's lectures provide an excellent resource for
such groups, as well as for students and practitioners of law.

Wilber G. Katz,
Professor of Law,
University of Wisconsin

6. P. 108.
7. P. 99.

